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 THE INDIAN SUCCESSION ACT, 1925

 ACT No. 39 OF 1925 1* [30th September, 1925]

 An Act to consolidate the law applicable to intestate and testamentary
succession ; whereas it is expedient to consolidate the law applicable to
intestate and testamentary succession 2*; It is hereby enacted as follows:-
-

 PART I - PRELIMINARY

 1. Short title..-This Act may be called the Indian Succession Act,
1925.

 2. Definitions.- In this Act, unless there is anything repugnant in the
subject or context,



 (a) "administrator" means a person appointed by competent authority
to administer the estate of a deceased person when there is no executor;



 (b) "codicil" means an instrument made in relation to a will, and
explaining, altering or adding to its dispositions, and shall be deemed
to form part of the will;

 (bb) "District Judge" means the Judge of a principal Civil Court of
original jurisdiction;]

 (c) "executor" means a person to whom the execution of the last will
of a deceased person is, by the testator's appointment, confided;

 (cc) "India" means the territory of India excluding the State of Jammu
and Kashmir;]

 (d) "Indian Christian" means a native of India who is, or in good faith
claims to be, of unmixed Asiatic descent and who professes any form
of the Christian religion;

 (e) "minor" means any person subject to the Indian Majority Act,
1875 (9 of 1875.), who has not attained his



majority within the meaning of that Act, and any other person who has
not completed the age of eighteen years; and "minority"

means the status of any such person;

(f) "probate" means the copy of a will certified under the seal of a Court
of competent jurisdiction with a grant of administration to the estate of
the testator;

1*[(g) "State" includes any division of India having a Court of the last
resort;] and

(h) "will" means the legal declaration of the intention of a testator with
respect to his property which he desires to be carried into effect after his
death.



3. Power of State Government to exempt any race, sect or tribe in the
State
from operation of Act. - (1) The State Government may, by notification
in the Official

sections 5 to 49, 58 to 191, 212, 213 and 215 to 369, the members of any
race, sect or tribe in the State, or of any part of such race, sect or tribe, to
whom the State Government considers it impossible or inexpedient to apply
such provisions or any of them mentioned in the
order.

(2) The State Government may, by a like notification, revoke any such order,
but not so that the revocation shall have retrospective effect.

(3) Persons exempted under this section or exempted from the operation of
any of the provisions of the Indian Succession Act, 1865 2* (10 of 1865.), under
section 332 of that Act are in this Act referred to as "exempted persons".



PART II - OF DOMICILE

4. Application of Part.-This Part shall not apply if the deceased was a

Hindu, Muhammadan, Buddhist, Sikh or Jaina.

5. Law regulating succession to deceased person's immoveable and

moveable property, respectively. -(1) Succession to the immoveable

property in 3*[India] of a person deceased shall be regulated by the law

of 3*[India], wherever such person may have had his domicile at the

time of his death.

(2) Succession to the moveable property of a person deceased is regulated

by the law of the country in which such person had his domicile at the time

of his death.



Illustrations -

(i) A, having his domicile in 1*[India], dies in France, leaving moveable

property in France, moveable property in England, and property, both

moveable and immoveable, in 1*[India]. The succession

(ii) A, an Englishman, having his domicile in France, dies in 1*[India], and

leaves property, both moveable and immoveable, in 1*[India]. The succession

to the moveable property is regulated by the rules which govern, in France,

the succession to the moveable property of an Englishman dying domiciled in

France, and the succession to the immoveable property is regulated by the

law of 1*[India].
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The Hindu Succession Act, 1956 is an

Explanation as to who shall be considered as Hindus, Buddhists, Jainas or
Sikhs by religion has been provided in the section:
any child, legitimate or illegitimate, one of whose parents are Hindus,
Buddhists, Jainas or Sikhs by religion;
any child, legitimate or illegitimate, one of whose parents is a Hindu,
Buddhist, Jaina or Sikh by religion and who is brought up as a member of the
tribe, community, group or family to which such parent belongs or belonged;
any person who is convert or re-convert to the Hindu, Buddhist, Jaina or Sikh
religion.
A person shall be treated as a Hindu under the Act though he may not be a
Hindu by religion but is, nevertheless, a person to whom this Act applies by
virtue of the provisions contained in this section.



As per tribe

However it has been provided that notwithstanding the religion of any

person as mentioned above, the Act shall apply to the members of any

Scheduled Tribe within the meaning of clause (25) of article 366 of the

Constitution of India unless the Central Government, by notification in

the Official Gazette, otherwise directs.

In the case of males

The property of a Hindu male dying intestaviving sons or multiples of any

of the other heirs listed above, each shall be granted one share of the

deceased’s property. Also if the widow of a pre-deceased son, the widow

of a pre-deceased son of a pre-deceased son or the widow of a brother

has remarried, she is not entitled to receive the inheritance.



Class II heirs are categorized as follows and are given the property

of the deceased in the following order:

Father

Son's daughter's son

Son's daughter's daughter

Brother

Sister

Daughter's son's son

Daughter's son's daughter

Daughter's daughter's son

Daughter's daughter's daughter

Brother's son

Sister's son

Brother's daughter



In the case of females

Under the Hindu Succession Act, 1956,[1] females are granted ownership

of all property acquired either before or after the signing of the Act,

abolishing their “limited owner" status. However, it was not until the

2005 Amendment that daughters were allowed equal receipt of

property as with sons. This invariably grants females property rights.

The property of a Hindu female dying intestate, or without a will, shall

devolve in the following order:

upon the sons and daughters (including the children of any pre-deceased

son or daughter) and the husband,

upon the heirs of the husband.

upon the father and mother

upon the heirs of the father, and

upon the heirs of the mother.



Certain exceptions

If, and the heirs are both male and female, the female heir is not allowed to

request partition until the male heir chooses to divide their respective

shares. If this female heir is a daughter, she has the right to reside in the

home if she is unmarried, divorced or widowed. After the Hindu Succession

(Amendment) Act, 2005 Section 6 the difference between the female and

male inheritor has been abolished - Now even female inheritor [daughter] can

also claim partition of the ancestral property.

Any person who commits murder is disqualified from receiving any form of

inheritance from the victim.

If a relative converts from Hinduism, he or she is still eligible for inheritance.

The descendants of that converted relative, however, are disqualified from

receiving inheritance from their Hindu relatives, unless they have converted

back to Hinduism before the death of the relative.



Amendments

The Hindu Succession (Amendment) Act, 2005,[2] amended Section 4,

Section 6, Section 23, Section 24 and Section 30 of the Hindu

Succession Act, 1956. It revised rules on coparcenary property, giving

daughters of the deceased equal rights with sons, and subjecting them

to the same liabilities and disabilities. The amendment essentially

furthers equal rights between males and females in the legal system.



THE HINDU SUCCESSION ACT, 19561

1. The Act has been extended to Dadra and Nagar Haveli by Regn. 6 of  1963,
sec. 2 and First Schedule and to pondicherry by Regn. 7 of  1963, sec. 3 and
First Schedule.

An Act to amend and codify the law relating to intestate succession among Hindus.

Be it enacted by Parliament in the Seventh Year of Republic of India as follows:

CHAPTER I
PRELIMINARY

1. Short title and extent. -

This Act may be called the Hindu succession Act, 1956.

It extends to the whole of India except the State of Jammu and Kashmir..



2. Application of Act-

(1) This Act applies-

(a) To any persons who is a Hindu by religion in any of its forms or
developments including a Virashaiva, a Lingayat or a follower of the
Brahmo, Prathana or Arya Samaj;

(b) To any person who is Buddhist, Jaina or Sikh by religion; and

(c) To any other person who is not a Muslim, Christian, Parsi
or Jew by religion unless it is proved that any such persons
would not have been governed by the Hindu law or by any
custom or usage as part of that law in respect of any of the
matters dealt with herein if this Act had not been passed.

Explanation. -The following persons are Hindu, Buddhists, Jainas or Sikhs
by religion, as the case may be:



(a) Any child, legitimate or illegitimate, both of whose parents are Hindus,
Buddhists, Jainas or Sikhs by religion;

(b) Any child, legitimate or illegitimate one of whose parents is a Hindu,
Buddhist, Jaina or Sikh by religion and who is brought tip as a member of the
tribe community, group of family to which such parent belongs or belonged;

(c) Any person who is a convert or reconvert to the Hindu, Buddhist, Jaina or
Sikh religion.

(2) Notwithstanding anything contained in subsection (1), nothing
contained in this Act shall apply to the members of any Scheduled Tribe within
the meaning of cleanse (25) of article 366 of the Constitution unless die
Central Government, by notification the official Gazette, otherwise directs.

(3) The expression “Hindu” in any portion of this Act shall be construed as if
it included a person who, though not a Hindu by religion is, nevertheless, a
person to whom this Act applies by virtue of the provision contained in this
section.



STATE AMENDMENTS

Pondicherry. – In Sec. 2 after sub-section (2) the following sub-section shall
be inserted:

“(2-A) Notwithstanding anything contained in sub-section (1), nothing contained in
this Act, shall apply to the renoncants of the Union Territory of pondicherry.

3. Definitions and interpretations. –

(1) In this Act, unless the context otherwise requires,-

(a) “Agnate”-one person is said to be an “agnate” of another if the two are related
by blood or adoption wholly through males;

(b) “Aliyasantana law” means the system of law applicable to persons who, if this
Act had not been passed, would have been governed by the Madras Aliyasantana
Act, 1949, or by the customary Aliyasantana law with respect to die matter for
which provision is made in this Act;

(c) “Cognate”-one person is said to be a cognate of another if the two are related
by blood or adoption but not wholly through males;



(d) The expression “custom” and “usage” signify any rule which having
been continuously and uniformly observed for a long time, has obtained the
force of law among Hindus in any local area, tribe, community, group or
family:

Provided that the rule is certain and not unreasonable or opposed to public
policy; and  Provided further that; in the case of a rule applicable only to a
family it has been discontinued by the family;

(e) “Full blood”, “half blood” and “uterine blood”-

(i) Two, person are said to be related to each other by full
blood when they are descended from a common ancestor by
the same wife, and by half blood when they, are descended
from a common ancestor but; b different wives;

(ii) Two persons are said to be related to each other by uterine
blood when different husbands descend them from a common
ancestress but



Explanation. -In this clause “ancestor” includes the father and
“ancestress” the other;

(f) “Heir” means any person, male or female, who is entitled to succeed to
the property of an intestate under this Act;

(g) “Intestate”, a person is deemed to die intestate in respect of property
of which he or she has not made a testamentary disposition capable of
taking effect;
(h) “Marumakkattayam law” means the system of law applicable to
persons-

(a) Who, if this Act had not been passed would have been governed by
the Madras Marumakkattayam Act, 1932; the Travancore Nayar Act; the
Travancore Ezhava Act; the Travancore Nanjinad Vellala Act; the
Travancore Kshatriya Act; the Travancore Krishnavaka
Marumakkathayee Act; the Cochin Marumakkathanyam Act; or the
Cochin Nayar Act with respect to the matters for which provision is
made in this Act; or



(b) Who belong to any community, the members of which are largely domiciled in

the State of Travancore-Cochin or Madras 1[as it existed immediately

before the lst November, 1956, and who, if this Act had not been

passed, would have been governed with respect to the matters for

which provision is made in this Act by any system of inheritance in

which descent is raced through the female lie;

(c) But does not include the aliyasantana law;

(c) “Nambudri law” means the system of law applicable to persons who, if

this Act had not been passed, would have been governed by the

Madras Nambudri Act, 1932; the Cochin Nambudri Act; or the

Travancore Malayala Brahmin Act with respect to the matters for

which provision is made in this Act;

(d) (d) “Related” means related by legitimate kinship:



Provided that illegitimate children shall be deemed to be related to their
mothers and o one another, and their legitimate descendants shall be
deemed to be related to them, and to one another; and any word expressing
relationship or denoting a relative shall be construed accordingly.

(2) In this Act, unless the context otherwise requires, words importing the
masculine gender shall not be taken to include females.

1. Ins. by the Adapation of Laws (No. 3) order, 1956.

4. Over-riding effect of Act. –

(1) Save as otherwise expressly provided in this Act,-

(a) Any text, rule or interpretation of Hindu law or any
custom or usage as part of that law in force immediately
before the commencement of this Act shall cease to have
effect with respect to any matter for which provision is made
in this Act;



(b) Any other law in force immediately before the commencement of this

Act shall cease to apply to Hindus in so far as it is inconsistent with any of

the provisions contained in this Act.

(2) For the removal of doubts it is hereby declared that nothing

contained in this Act shall be deemed to affect the provision of any law for

the time being in force providing for the prevention of fragmentation of

agricultural holdings or for the fixation of ceilings or for the devolution of

tenancy rights in respect of such holdings.



CHAPTER-II
INTESTATE SUCCESSION

GENERAL

5. Act not to apply to certain properties. -

This Act shall not apply to-

(i) Any property succession to which is regulated by the Indian Succession Act,
1925, by reason of the provisions contained in Section 21 of the Special Marriage
Act, 1954;

(ii) Any estate which descends to a single heir by the terms of any covenant or
agreement entered into by the Ruler of any Indian State with the Government of
India or by the terms of any enactment passed before the commencement of this
Act;

(iii) The Valiamma Thampuran Kovilagam Estate and the Palace Fund administered
by the Palace Administration Board by reason of the powers conferred by
Proclamation (IX of 1124) dated 29th June, 1949, promulgated by the Maharaja of
Cochin.



6. Devolution of interest of coparcenary property. –

When a male Hindus dies after the commencement of this Act, having at
the time of his death an interest in a Mitakshara coparcenary property, his
interest in the property shall devolve by survivorship upon the surviving
members of the coparcenary and not in accordance with this Act:

Provided that, if the deceased had left him surviving a female relative specified in
class I of the Schedule or a male relative specified in that class who claims through
such female relative, the interest of the deceased in the Mitakshara coparcenary
property shall devolve by testamentary or intestate succession, as the case may
be, under this Act and not by survivorship.

Explanation 1. -For the purposes of this section, die interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the property that
would have been allotted to him if a partition of the property had taken place
immediately before this death, irrespective of whether he was entitled to
claim partition or not.



Explanation 2. -Nothing contained in the proviso to this section shall be construed as
enabling a person who has separated himself from the coparcenary before the death
of the deceased or any of his heirs to claim on intestacy a share in the interest
referred to therein.
STATE AMENDMENTS

Karnataka: In its application to the State of Karnataka after Sec. 6 the following
section shall be inserted namely, -

“6-A. Equal rights to daughter in coparcenary property:

Notwithstanding anything contained in Sec. 6 of this Act.

(a) In a joint Hindu family governed by Mitakshara law, the daughter of a
coparcener in her own right in the same manner as the son and have the
same rights in the coparcenary property as she would have had if she had a
son, inclusive of the right to claim by survivorship, and shall be subject to
the  same liabilities and disabilities in respect thereto as the son.

(b) At a partition in such a joint Hindu family the coparcenary property shall
be so divided as to allot to a daughter the same share, as is allotable to a
son.



Provided that the share which a predeceased son or predeceased daughter would
have got at the partition if he or she had been alive at the time of the partition,
shall be allotted to the surviving child of such predeceased son or such predeceased
daughter.

Provided further that the share allotable to the predeceased child of a predeceased
son or of a predeceased daughter, if such child had been alive at the time the
partition, shall be allotted to the child of such predeceased child of the
predeceased son or of such predeceased daughter, as the case may be;

(c) Any property to which a female Hindu becomes entitled by virtue of the
provisions of Cl. (a) shall be held by her with the incidents of coparcenary
ownership and shall be regarded, notwithstanding anything contained in this Act or
any other law for the time being in force, as property capable of being disposed of
by her by will or other testamentary disposition.

(d) Notwithstanding in Cl. (b) shall apply to a daughter married prior to or to a
partition which had been effected before the commencement of Hindu Succession
(Karnataka Amendment) Act, 1990.



6-B.Interest to devolve by survivorship on death: -

When a female Hindu dies after the commencement of the Hindu Succession (Karnataka
Amendment) Act, 1990), having at the time of her death an interest in a Mitakshara
coparcenary property, her interest in the property shall devolve by survivorship upon the
surviving members of the coparcenary and not in accordance with this Act:

Provided that if the deceased had left any child or child or a predeceased chil, the interest
of the deceased in the Mitakshara coparcenary property shall devolve by testamentary or
intestate succession, as the case may be, under this Act and not by survivorship.

Explanation: -(1)For the purposes of this section, interest of female Hindu
Mitakshara Coparcencer shall be deemed to be the share in the property that would
have been allotted to her if a partition of the property had taken place immediately
before her death irrespective of whether she was entitled to claim partition or not.

(2) Nothing contained in the proviso to this section shall be construed as enabling a
person who, before the death of the deceased had separated himself or herself from the
coparcenary, or of his or her heirs to claim on intestacy a share in the interest referred
to therein.



6-C. Preferential right of acquire property in certain cases. –

(1) Where, after the commencement of Hindu Succession (Karnataka
Amendment) Act, 1990 an interest in any immovable property of an intestate or
in any business carried on by him or her, whether solely or in conjunction with
others devolves under Sec. 6-A or 6-B upon two or more heirs, and any one of
such heirs proposes to transfer him or her interest in the property or business,
the other heirs shall have a preferential right to acquire the interest proposed to
be transferred.

(2) The consideration for which any interest in the property of the deceases
may be transferred under sun-section (1) shall, in the absence of any agreement
between the parties, be determined by the Court on application being made to
it in this behalf, and if any person proposing to acquire the interest is not willing
to acquire it for the consideration so determined, such person shall be liable to
pay all costs of or incidental to the application.

(3) If there are two or more heirs proposing to acquire any interest under this
section, that heir who offers the highest consideration for the transfer shall be
preferred.



Explanation: - In this section “Court” means the Court within the limits of
whose jurisdiction the immovable property is situate or the business is
carried on and includes any other Court which the State Government may,
by notification in the Official Gazette specify in this behalf.1 ( 1.Vide
Knt. Act 23 of 1994).

7. Devolution of interest in the property -

(1) When a Hindu to whom the marumakkattayam or nambudri law
would have; applied if this Act had not been passed dies after the
commencement of this Act, having at the time of his or her death all
interest in the property of a tarwar, tavazhi or illom, as the case may
be, his or her interest in the property shall devolve by testamentary
or intestate succession, as the case may be, under this Act and not
according to the marumakkattayam or nambudri law.



Explanation. -For the purposes of this sub-section, the interest of a

Hindu in the property of a tarwad, tavazhi or illom shall be deemed to

be the share in the property of the tarwad, tavazhi or illom, as the case

may be, that would have fallen to him or her if a partition of that

property per capita had been made immediately before his or her death

among all the members of tarwad, tavazhi or illom, as the case may be,

then living, whether he or she was entitled to claim such partition or

not under the marumakkattayam or nambudri law applicable to him or

her, and such share shall be deemed to have been allotted to him or her

absolutely.



(2) When a Hindu to whom the aliyasantana law would have applied if this Act had

not been passed, dies after the commencement of this Act, having at the time of

his or her death an undivided interest in the property of a kutumba or kavaru, as

the case may be, his or her interest in the property shall devolve by testamentary

or intestate succession, as the case may be, under this Act and not according to the

aliyasantana law.

Explanation. -For the purpose of this subsection, the interest of a Hindu in

the property of kutumba or kavaru shall be deemed to be the share in the

property of the kutumba or kavaru as the case may be, that would have

fallen to him or her if a partition of that property per capita had been made

immediately before his or her death among all the members of the kutumba

or kavaru, as the case may be, then living, whether he or she was entitled

to claim such partition or not under the aliyasantana law, and such share

shall be deemed to have been allotted to him or her absolutely.



(3) Notwithstanding anything contained in sub-section (1), when a sthanamdar dies

after the commencement of this Act, sthanam property held by him shall

devolve upon the members of the family to which the sthanamdar belonged

and the heirs of the sthanamdar as if the sthanam property had been divided

per capita immediately before the death of the sthanamdar among himself

and all the members of his family then living, and the shares falling to the

members of his family and the heirs of the sthanamdar shall be held by them

as their separate property.

Explanation. -For the purpose of this subsection, the family of a

sthanamdar shall include every, branch of that family, whether divided or

undivided, the mate members of which would have been entitled by any

custom or usage to succeed to the position of sthanamdar if this Act had not been

passed.



STATE AMENDMENTS

Kerala:   In sec. 7 of the Hindu Succession Act,  1956, in its application to the State
of Kerala.

(a) In sub-section (3) between the words “him” and “shall” the words “or her”,
between the words “himself” and “and” the words “or herself” and between the words
“his” and “family” in two places where they occur the words “or her” shall be
respectively inserted.

(b) In the explanation to sub-section (3) the words “male” shall be omitted.

(c) The existing explanation to sub-section (3) shall be numbered as Expl. I and
the following shall be added as Expl. II

“Explanation II:  The devolution of sthanam properties under sun-section (3)
and their division among the members of the family and heirs shall not be
deemed to have conferred upon them in respect of immovable properties any
higher right sthanamdar regarding eviction or otherwise as against tenants who
were holding such properties under the sthani.”1

1. Vide kerala Act, 1958 (28 of 1958), sec. 27 (w.e.f. 18 May 1959).



8. General rules of succession in the case of males. -

The property of a male Hindu dying intestate shall devolve according to the
provisions of this Chapter-

(a) Firstly, upon the heirs, being the relatives specified in class I of the Schedule;

(b) Secondly, if there is no heir of class II then upon the heirs, being the relatives
specified in class II of the Schedule;

(c) Thirdly, if there is no heir of any of the two classes, then upon the agitates of the
deceased; and

(d) Lastly, if there is no agnate, then upon the cognates of the deceased.

9. Orders of succession among heirs in the Schedule.-

Among the heirs specified in the Schedule, those in class I shall take simultaneously
and to the exclusion of all other heirs; those in the first entry in class II shall be preferred
to those in the second entry; those in the second entry shall be preferred to those in the
third entry; and so on in succession.



10. Distributions, of property among heirs in class I of the Schedule. -

The property of  an intestate shall be divided among the heirs in class I of the
Schedule in accordance with the following rules:

Rule 1. - The intestate’s widow, or if there are more widows than one, all
the widows  together, shall take one share.

Rule 2. - The surviving sons and daughters and the mother of the
intestate shall each take one share.

Rule 3. -The heirs in the branch of each pre-deceased son or each pre-
deceased daughter of the intestate shall take between them one share.

Rule 4. - The distribution of the share referred to in Rule 3-

(i) Among the heirs in the branch of the pre-deceased son shall be
so made that his widow (or widows together) and the Surviving sons
and daughters gets equal portions; and the branch of his
predeceased sons gets the same portion;

(ii) Among the heirs in the branch of pre-deceased daughter shall
be so made that the surviving sons and daughters get equal
portions.



11. Distribution of property among heirs in class II of the Schedule. -

The property of an intestate shall be divided between the heirs
specified in any one entry in class II of the Schedule so that they share
equally.

12. Order of succession among agnates and cognates.-

The order of succession among agnates or cognates, as the case may be,
shall be determined in accordance with the rules of preference laid down
hereunder:

Rule 1. - Of two heirs, the one who has fewer or no degrees of
ascent is preferred.

Rule 2. - Where the number of degrees of ascent is the same or
none, that heir is preferred who has fewer or no degree of
descent.

Rule 3. - Where neither heirs is entitled to be preferred to the
other under Rule 1 or Rule 2 they take simultaneously.



13. Computation of degress. -

For the purpose of determining the order of succession among agnates or cognates,
relationship shall be reckoned from the intestate to the heir in terms of degrees of ascent
or degrees of descent or both, as the case may be.

Degrees of ascent and degrees of descent shall be computed inclusive of the intestate.

Every generation constitutes a degree either ascending or descending.

14. Property of a female Hindu to be her absolute Property. -

(1) Any property possessed by a female Hindu, whether acquired before or after the
commencement of this Act, shall be held by her as full owner thereof and not as a limited
owner.

Explanation. -In this sub-section, “property” includes both movable and immovable
property acquired by a female Hindu by inheritance or devise, or at a partition, or in
lieu of arrears of maintenance, or by gift from any person, whether a relative or not,
before, at or after her marriage, or by her own skill or exertion, or by purchase or by
prescription, or in any other manner whatsoever, and also any such property held by
her as stridhana immediately before the commencement of this Act.



(2) Nothing contained in sub-section (1) shall apply to any property acquired by way of
gift or under a will or any other instrument or under a decree or order of a civil court or
under an award where the terms of the gift, will or other instrument or the decree,
order or award prescribe a restricted estate in such property.

15. General rules of succession in the case of female Hindus. -

(1) The property of a female Hindu dying intestate shall devolve according to the
rules set out ill section 16,-

(a) Firstly, upon the sons and daughters (including the children of any pre-
deceased son or daughter) and the husband;

(b) Secondly, upon the heirs of the husband;

(c) Thirdly, upon the mother and father;

(d) Fourthly, upon the heirs of the father; and

(e) Lastly, upon the heirs of the mother.



(2) Notwithstanding anything contained in subsection (1),-

(a) Any property inherited by a female Hindu from tier father or mother shall
devolve, in the absence of any son or daughter of the deceased (including the
children of any pre-deceased son or daughter) not upon the other heirs
referred to in sub-section (1) in the order specified therein, but upon the
heirs of the father; and

(b) Any property inherited by a female Hindu from tier husband or from her
father-in-law shall devolve, in the absence of any son or daughter of the
deceased (including the children of any pre-deceased son or daughter) not
upon the other heirs referred to in subsection (1) in the order specified
therein, hill upon the heirs of the husband.

16. Order of succession and manner of distribution among heirs of a
female Hindu-

The order of succession among the heirs referred to in Section 15 shall
be and the distribution of the intestate’s property among those heirs shall
take place according, to the following rules, namely:



Rule 1. - Among the heirs specified in subsection (1) of Section 15, those in
one entry shall be preferred to those in any succeeding entry and those
including in the same entry shall take simultaneously.

Rule 2. - If any son or daughter of the intestate had pre-deceased the
intestate leaving his or her own children alive at the time of the
intestate’s death, the children of such son or daughter shall take between
them the share which such son or daughter would have taken if living at
the intestate’s death.

Rule 3. - The devolution of the property of the intestate on the heirs
referred to in clauses (b), (d) and (e) of sub-section (1) and in subsection
(2) to Section 15 shall be in the same order and according to the same
rules as would have applied if the property had been the father’s or the
mother’s or the husband’s as the case may be, and such person had died
intestate in respect thereof immediately after the intestate’s death.



17. Special provisions respecting persons governed by “marumakkattayam and
aliyasantana” laws. -

The provisions of Sections 8, 10, 15 and 23 shall have effect ill relation to
persons would have been governed by the marumakkattayam law or aliyasantana law
if this Act had not been passed as if-

(i) For sub-clauses (c) and (d) of Section 8, the following had been
substituted. namely :

“(c) Thirdly, if there is no heirs of any of the two classes, then upon his
relatives, whether agitates or cognates”;

(ii) For clauses (a) to (e) of sub-section (1) of Section, 15, the following had been
substituted, namely:

“(a) Firstly, upon the sons and daughters (including the children of any pre-
deceased son or daughter) and die mother;
(b) Secondly, upon the father and the husband.
(c) Thirdly, upon the heirs of the mother;
(d) Fourthly, upon the heirs of the father; and
(e) Lastly, upon the heirs of the husband.”;

(iii) Clause (a) of subsection (2) of Section 15 had been omitted;
(iv) Section 23 had been omitted.



GENERAL PROVISIONS RELATING TO SUCCESSION

18. Full blood preferred to half blood. -

Heirs related to an intestate by full blood shall be preferred to heirs related by half
blood, if the nature of the relationship is the same in every other respect.

19. Mode of succession of two or more heirs.

If two or more heirs succeed together to the property of an intestate, they shall
take the property, -

(a) Save as otherwise expressly provided in this Act, per capita and not per
stripes; and

(b) As tenants-in-common and not as joint tenants.

20. Right of child in womb. -

A child who was in the womb at the time of the death of an intestate and who is
subsequently born alive have the same right to inherit to the intestate as if he or she
had been born before the death of the intestate, and the inheritance shall be deemed
to vest in such a case with effect from the date of the death of the intestate.



21. Presumption in cases of simultaneous deaths. -

Where two persons have died in circumstances rendering it uncertain whether
either of them, and if so which, survived the other then, for all purposes affecting
succession to property, it shall be presumed, until the contrary is proved, that the
younger survived the elder.

22. Preferential right to acquire property in certain cases. –

(1) Where, after the commencement of this Act, interest in any immovable property
of an intestate, or in any business carried on by him or her, whether solely or in
conjunction with others, devolve upon two or more heirs specified in class I of the
Schedule, and any one of such heirs purposes to transfer his or her interest in the
property or business, the other heirs shall have a preferential right to acquire the
interest proposed to be transferred.

(2) The consideration for which any interest in the property of the deceased may be
transferred under this section shall, in the absence of any agreement between the
parties, be determined by the Court on application being made to it in this behalf,
and if any person proposing to acquire the interest is not willing to acquire it for the
consideration so determined, such person shall be liable to pay all costs of or incident
to the application.



(3) If there are two or more heirs specified in class I of the Schedule proposing to acquire
any interest under this section, that heir who offers the highest consideration for the
transfer shall be preferred.

Explanation. -In this section, “court” means the court within the limits of whose
jurisdiction the immovable property is situate or the business is carried on, and includes
any other court which the State Government may, by notification in the Official Gazette,
specify in this behalf.

23. Special provision respecting dwelling houses: -

Where a Hindu intestate has left surviving him or her both male and female
heirs specified in class I of the Schedule and his or her property includes a dwelling-
house wholly occupied by members of his or her family, then, notwithstanding
anything contained in this Act, the right of any such female heir to claim partition of
the dwelling-house shall not arise until the male heirs choose to divide their
respective shares therein; but the female heir shall be entitled to a right of
residence therein :

Provided that where such female heir is a daughter, she shall be entitled to a right of
residence in the dwelling-house only if she is unmarried or has been deserted by or has
separated from her husband or is a widow.



24. Certain widows re-marrying may not inherit as widows. -

Any heir who is related to all intestate as the widow of a pre-deceased soil, the
widow of a pre-deceased Son of a pre-deceased son or the widow of a brother shall
not be entitled to succeed to the property of the intestate as such widow, if oil the
date the succession opens, she has re-married.

25. Murdered disqualified. -

A person who commits murder or abets the commission of murder shall be
disqualified from inheriting the property of the person murdered, or any other
property in furtherance of the succession to which he or she committed or abetted
the commission of the murder.

26. Convert’s descendants disqualified. -

Where, before or after the commencement of this Act, a Hindu has ceased or
ceases to be Hindu by conversion to another religion, children both to him or her
after such conversion and their descendants shall be disqualified from inheriting the
property of any of their Hindu relatives, unless such children or descendants are
Hindus at the time when the succession opens.



27. Succession when heir disqualified. -

If any person is disqualified from inheriting any property under this Act,
it shall devolve as if such person had died before the intestate.

28. Disease, defect, etc. not to disqualify.-

No person shall be disqualified from succeeding to any property on the ground of
any disease, defect or deformity, or Save as provided in this Act, on any other ground
whatsoever.
ESCHEAT
29. Failure of heirs.-

If an intestate has left no heir qualified to succeed to his or her property in
accordance with the provisions of this Act, such property shall devolve on the
government; and the government shall take the property subject to all the obligations
and liabilities to which all heir would have been subject.
STATE AMENDMETNS

Andhra pradesh: - In the Hindu Succession Act, 1956 (herein after referred to as
this Act) after Chapter II, the following Chapter shall be inserted, namely: 1

1. Ins. by Act No. 13 of 1986, Sec. 2 (w.e.f. 5th September, 1985)



“CHAPTER II-A
SUCCESSION BY SURVIVORSHIP

29-A. Equal rights to daughter in coparcenary property: -

Notwithstanding anything contained in Sec. 6 of this Act, -

(i) In a join Hindu Family governed by Mitakshara law, the daughter of a coparcener
in her own right in the same manner as the son and have the same rights in the
coparcenary property as she would have had if she had been a son, inclusive of the
right to claim by survivorship; and shall be subject to the same liabilities and
disabilities in respect thereto as the son.

(ii) At a partition in such a joint Hindu family the coparcenary property shall be so
divided as to allot to a daughter the same share, as is allotable to a son;

Provided that the share which a pre-deceased son or a pre-deceases daughter
would have got at the partition if he or she had been alive at the time of the
partition shall be allotted to the surviving child of such pre-deceased son or of
such pre-deceased daughter;



Provided further that the share allotable to the predeceased child of a pre-deceased son
or of a pre-deceased daughter, if such child had been alive at the time of the partition,
shall be allotted to the child of such pre-deceased child of the pre-deceased son or of
the pre-deceased daughter as the case may be;

(iii) Any property to which a female Hindu becomes entitled by virtue of the provisions
of Cl. (i) shall be held by her with the incidents of coparcenary ownership and shall be
regarded, notwithstanding anything contained in this Act or any other law for the time
being in force, as property capable of being disposed of by her by will or other
testamentary disposition;

(iv) Nothing in Cl. (iii) shall apply to prior a daughter married to or to a partition which
had been effected before the commencement of the Hindu Succession (Andhra Pradesh
Amendment) Act, 1986.

Explanation. -In this section “Court” means the Court within the limits of’ whose
jurisdiction the immoveable property is situate or the business is carried on, and
includes any other Court which the State, Government may, by notification in the
Andhra Pradesh Gazette, specify in this behalf.”

Maharashtra. –Insertion of Chapter II-in Act 30 of 1956. -After Sec. 29 of the Hindu
Succession Act, 1956 (30 of 1956), in its application to the State of’ Maharashtra
(hereinafter referred to as “as principal Act”, the following Chapter shall be
inserted, namely:--



“CHAPTER II-A
Succession by Survivorship

29-A. Equal rights to daughter in coparcenary property. -

Notwithstanding anything contained in Sec.6 of this Act, -

(i) In a Joint Hindu Family governed by the Mitakshara Law, the daughter of a
coparcener shall by birth become a coparcener in her own right in the same
manner as a son and have the same rights in the coparcenary property as she
would have if she had been a son, inclusive of the right to claim by
survivorship; and shall be subject to the same liabilities and disabilities in
respect thereto as the son;

(ii) At a partition in a Joint Hindu Family referred to in Cl. (i), the
coparcenary property shall be so divided as to allot to a daughter the same
share, as is allotable to a son;

Provided that the share which a pre-deceased son or a pre-deceased
daughter would have got at the partition if he or she had been alive at the
time of partition shall be allotted to the surviving child of such pre-
deceased son or of such pre-deceased daughter:



Provided further that the share allotable to the predeceased child of a pre-
deceased son or a pre-deceased daughter, if such child had been alive at the
time of the partition, shall be allotted to the child of such predeceased child of
the pre-deceased son or of the pre-deceased daughter, as the case may be;

(iii) Any property to which a female Hindu becomes entitled by virtue of the
provisions of Cl. (i) shall be held by her with the incidents of coparcenary,
ownership and shall be regarded, notwithstanding anything contained in this Act
or any other law for the time being in force, as property capable of being
disposed of by her by will or other testamentary disposition;

(iv) Nothing in this Chapter shall apply to a daughter married before the date of
the commencement of the Hindu Succession (Maharashtra Amendment) Act,.
1994 (Mah. XL of 1994) ;

(v) Nothing in Cl. (ii) shall apply to a partition, which has been effected before
the date of commencement of the Hindu Succession (Maharashtra Amendment)
Act, 1994.



29-B. Interest to devolve by survivorship on death. -

When a female Hindu dies after the date of the commencement of the Hindu
Succession (Maharashtra Amendment) Act, 1994 (Mah XL of 1994), having at the time of
her death, an interest in a Mitakshtra coparcenary property by virtue of the provisions
of Sec. 29-A, her interest in the property shall devolve by survivorship upon the
surviving members of the coparcenary and not in accordance with this Act:

Provided that if the deceased had left any child or child of a pre-deceased child, the
interest of the deceased in the Mitakshara coparcenary property shall devolve by
testamentary or intestate succession, as the case may be, under this Act and not by
survivorship.

Explanation I. -For the purposes of this section, the interest of a female Hindu
Mitakshara coparcener shall be deemed to be the share in the property that would
have been allotted to her if a partition of the property had taken place immediately
before her death, irrespective of whether she was entitled to claim partition or not-

Explanation II. -Nothing contained in the proviso to this section shall be construed
as enabling a person who, before the death of the deceased, had separated himself
or herself from the coparcenary or any of his heirs to claim on intestacy a share in
the interest referred to therein.



29-C. Preferential right to acquire property in certain cases.-

(I) Where, after the date of the commencement of the Hindu Succession
(Maharashtra Amendment) Act, 1994 (Mah. .XL 1994), an interest in any
immovable property of an intestate or in any business carried on by him or her,
whether solely or in conjunction with others, devolves under Sec. 29-A or Sec.
29-B upon two or more heirs, and any one of such heirs proposes to transfer her
or his interest in the property or business, the other heirs shall have a
preferential right to acquire the interest proposed to be transferred.

(2) The consideration for which any interest in the property of the deceased
may be transferred under this section shall, in the absence of any agreement
between the parties, be determined by the Court on an application being made
to it in this behalf, and if any person proposing to acquire the interest is not
willing to acquire it for the consideration so determined, such person shall be
liable to pay all costs of, or incident to, the application.

(3) If there are two or more heirs proposing to acquire an interest under this
section, then, the heir who offers the highest consideration for the transfer shall
be preferred.



Explanation. - In this section “Court” means the Court within the limits of’
whose jurisdiction the immovable property is situate or the business is
carried on, and includes any other Court, which the State Government
may, by notification in the Official Gazette, specify in this behalf.1

Tamil Nadu. - In the Hindu Succession Act, 1956 (hereinafter referred to
as this Act) after Chapter II, the following “Chapter II-A” shall be
‘inserted, namely, -

1. Vide Maharashtra Act. No. XL of 1994, sec. 2 punished in the
Maharashtra Government Gazette, Extraordinary, pt. IV dated
December, 1994.

CHAPTER-IIA
SUCCESSION BY SURVIVORSHIP
[SAME AS OF ANDHRA PRADESH]1

1. Vide Tamil Nadu Act, 1990 (Act 1 of 1990) w.e.f.25th March,
1989]



CHAPTER III
TESTAMENTARY SUCCESSION

30. Testamentary succession. -

1[* * *] Any Hindu may dispose of by will or other testamentary disposition any
property, which is capable of being so disposed of by him, in accordance with the
provisions of the Indian Succession Act, 1925, or any other law for the time being in
force and applicable to Hindus.

Explanation. -The interest of a male Hindu in a Mitakshara coparcenary
property or the interest of a member of a tarwad, tavazhi, illom, kutumba or
kavaru in the property of the tarwad, tavazhi, illom, kutumba or kavaru shall
notwithstanding anything contained in this Act or in any other law for the time
being in force, be deemed to be property capable of being disposed of by him
or by her within the meaning of this 2[section.]

3[*

1. The brackets and figure “(1)” emitted by Act No. 58 of 1960.
2. Subs. by Act No. 56 of 1974, “sub-section”.
3. Sub-section (2) omitted by Act No. 78 of 1956.



CHAPTER IV
REPEALS

31. Repeals. -

[Repealed by Repealing and Amending Act, 1960 (58, of 1960)].

THE SCHEDULE
(See Section 8)

HEIRS IN CLASS I AND CLASS II
CLASS-I

Son; daughter; widow; mother; son of a pre-deceased son; daughter of a
pre-deceased son; son of a pre-deceased daughter; daughter of a pre-
deceased daughter; widow of it pre-deceased son; son of a pre-deceased
son of a pre-deceased soil; daughter of a pre-deceased son of a pre-
deceased son; widow of a pre-deceased son of a pre-deceased son.



CLASS- II
I Father.

II (1) Son’s daughter’s son, (2) son’s daughter’s daughter, (3) brother, (4) sister.

III (1) Daughter’s son’s son, (2) daughter’s son’s daughter, (3) daughter’s daughter’s
son, (4) daughter’s daughter’s daughter.

IV (1) Brother’s son, (2) sister’s son, (3) brother’s daughter, (4) sister’s daughter.

V Father’s father; father’s mother.

VI Father’s widow; brother’s widow.

VII Father’s brother; father’s sister.

VIII Mother’s father; mother’s mother.

IX Mother’s brother; mother’s sister.

Explanation. - In this Schedule, references to a brother or sister do not
include references to a brother or sister by uterine blood.



Hindu Succession Act : Girls born before 2005 law change
now have equal rights to property too

The amendment to the Hindu Succession Act

giving daughters equal rights to

ancestral property is applicable even for girls

born before the law was changed in 2005,

the Bombay High Court has said.

"Section 6 of Hindu Succession Act, 1956 as amended by
the Amendment Act of 2005 is retroactive (taking effect
from a date in the past) in operation," a full bench
stated on Thursday. "In other words, the provisions of
the amended section 6(3) do not and cannot impinge
upon or curtail or restrict the rights of daughters born
prior to 9 September 2005," the judges said.



The amendment

The Hindu Succession Act, 1956, originally didn't give daughters equal

rights to ancestral property. This disparity was removed by an

amendment that came into force on September 9, 2005.

The issue came up before the bench of chief justice Mohit Shah, judges

MS Sanklecha and MS Sonak after conflicting views on the matter

expressed separately by a single judge and a division bench.

A division bench had opined that the amendment applied to daughters born

on or after September 9, 2005. As regards daughters born before 9

September 2005, the judges held that they would get rights in the property

upon the death of their father-coparcener (head of a joint family) on or

after September 9, 2005.



Difference in opinion

But a single judge disagreed with the view of the division bench and stated

that the amendment was retrospective in operation, that it was applicable

from June 17, 1956, the date on which the Hindu Succession Act came into

force. It would apply to all daughters of a coparcener who are born either

before or after September 9, 2005 as well as daughters born before or

after June 17, 1956.

According to the single judge a daughter, by birth, becomes a coparcener in a

Hindu coparcenary in her own right in the same manner as a son, having the

same rights in the coparcenary property as she would have had if she had

been a son, and subject to similar liabilities.

Uday Warunjikar, counsel for one of the petitioners, argued that the

amendment was brought into force to remove the inequality between the

heirs. "The amendment gives the right to the daughter irrespective of date of

birth," Warunjikar argued.



Senior counsels Anil Anturkar and Girish Godbole also argued that the amendment

was retrospective in nature.

However, counsels for the respondents argued that section 6 should be read

prospectively and it applied only to the daughters born on or after September 9,

2005.

The Bench's final word

The full bench disagreed with this and stated that the daughters would have

equal share in the ancestral property, irrespective of their date of birth.

"The amended section 6 applies to daughters born prior to June 17, 1956 or

thereafter (between June 17, 1956 and September 8, 2005), provided they are

alive on September 9, 2005, that is on the date when the amendment act of 2005

came into force," the judges observed in their order, running into 72 pages.



A DAUGHTER'S RIGHTS
Before the enactment of the Hindu Succession Act in 1956, Hindus were
covered by shastric and customary laws that varied from region to region.
Under the Mitakshara school of Hindu law, a woman in a joint Hindu family had
the right only to maintenance/ sustenance but not to inheritance of property.
Consequently, if a partition took place in the coparcenary (joint family)
property, then each male coparcener was entitled to a share. But a daughter
did not get a share. The daughter would only get a share as one of the heirs on
the death of coparcener.

Inheritance and Succession, Rights of Women and Daughters under Personal Laws

The general law relating to the inheritance and succession can easily be referred to The
Indian Succession Act, 1925. Under this Act every Indian is entitled to equal shares on
inheriting the property on the death of a person. The exceptions are Hindus, Sikhs, Jains,
Buddhists and Muslims as they are governed under separate laws of succession. As for the
persons of different faiths than Hinduism and Mohammedan, the Indian Succession Act,
1925 applies.
We can easily segregate the laws of non-testamentary or intestate succession and
inheritance as would be applicable to Hindus, Sikhs, Jains and Buddhist and with Parsis,
Christians and Jews with that of Muslims and with persons of inter faith marriages.



Laws of succession applicable to Hindus, Sikhs, Jains and Buddhist; for the non-
testamentary or intestate succession/inheritance, the governing law is the Hindu
Succession Act, 1956.
Laws of succession applicable to Parsis; for the intestate succession the governing law is
the Indian Succession Act, 1925 specifically under section 50 to 56 of the Indian
Succession Act, 1925.
Laws of succession applicable to Christians and Jews; for the intestate the governing law
is the Indian Succession Act, 1925 specifically under section 31 to 49 of the Act.
Laws of succession governing Muslims; for non-testamentary succession the The Muslim
Personal Law (Shariat) Application Act, 1937 is applicable and where a muslim has died
testate, the issue has to be governed under the Indian Succession Act, 1925 where a Will
relates to immovable property situate within the State of West Bengal, and that of
Madras and Mumbai Jurisdiction.
Laws of succession in case of inter faith marriages, under Special Marriage Act, 1954.
Under Hindu Succession Act, 1956, the properties of a Hindu male dying intestate
devolves, in the first instance, equally on his sons, daughters, widow and mother and
include the specified heirs of predeceased sons or daughters. The widow of the deceased
is entitled to inherit equally with sons and daughters. The provisions of section 30 of the
Act raise issues which are questionable in nature whereby the deceased husband, if he so
desires, may write a Will and exclude his wife. The Will may contain bequeath of all his
properties and no means of support to the widow.



If there be a meticulous reasoning, the rights of the Women and Daughters under

the Hindu Succession Act can be resolved; the Gender inequalities in succession law

proliferate extensively. Another aspect which is equally complicated is The

Streedhan — Streedhan is the property held by a woman in India and treating the

Streedhan on the death of the husband is also to be redressed by making suitable

changes by the Parliament and address these and many other issues in the biased

inheritance law under the Hindu Succession.

The law applicable to India can be said to be unlike for the State of Maharastra

where the women and more particularly the daughters have dual advantage. A

daughter is entitled to a share in the father’s Hindu undivided family, generally

regarded as (HUF) as well as a share in the husband’s HUF. This again is meager and

notional shares which at times take unending time in the legal foray in situations

where the male heirs do not approach the court for the division of the property of

the deceased.



Under the Mitakshara teachings, the joint family property devolves by

survivorship and when a male Hindu dies after the commencement of this Act

having at the time of his death an interest in a Mitakshara coparcenery

property, his interest in the property shall devolve by survivorship upon the

surviving members of the coparcenery and not in accordance with this

Act. The concept however is viewed differently when the Mitakshara

coparcener dies leaving behind a female relative or male relative claiming

through Class I, this undivided interest will not devolve by survivorship but by

succession as provided under the Hindu Succession Act, 1956. Class I heirs

are Son, Daughter, Widow, Mother, Son of a predeceased son, Daughter of

predeceased son, Widow of predeceased son, Son of a predeceased daughter,

Daughter of predeceased daughter, Son of predeceased so of predeceased

son, Daughter of predeceased son of a predeceased son, Widow of

predeceased son of a predeceased son.



The Indian Succession Act, 1925, states that everyone is entitled to equal
inheritance, barring exceptions to Hindus, Sikhs, Jains, Buddhists and Muslims.
Under the act, the daughter of a person dying intestate would be entitled only
to one-fourth of the son’s share, or Rs. 5,000/-, whichever is lesser, this
amount is also termed as Streedhan and this entitlement excludes the women
from any further right in seeking a proper division of the properties of the
deceased. The bias and gender deprecation is the only factor that the Indian
women and daughters are isolated and remain dependent on the male heirs for
their share and right in the seeking distribution of the property and giving rise
to differences in the families and long legal battles.

The concept of Mitakshara coparcenary, in a joint family is to be analysed
in the light of the current status of a women who is regarded equal to a man.
This is unreal and the logistics with regard to the shares in the property under
the Hindu Succession Act, 1956 speaks all. A daughter will get a small share of
property compared to the son. The father’s property is equally shared between
brother and sister. In addition, the brother is entitled to a share in the
coparcenary from which the sister is excluded. A good example to explain this
anomaly is to the right of a daughter in the residence is only confined to the
possession and not of ownership in the family owned house.



In order to set at rest the long drawn legal battles and animosity among the heirs of the
deceased, the law of succession should be emphatically amended to provide and give
equal inheritance to all, irrespective of the gender discrimination and bias. Special
emphasis to property distribution among Hindus, the succession right by birth should be
abolished and the Mitakshara coparcenary should be converted into Dayabhaga, which
means equal distribution of not only separate or self acquired properties of the diseased
male, but also of undivided interests in coparcenary property. It should also consider a
daughter of a coparcener in a HUF under Mitakshara law to be coparcener by birth as of
a son on the right of claim in the property in equal shares in the coparcenary property.

It is learnt that, there have been many representations to the Government on this
issue of equal rights to women under the Hindu Succession Act, 1956 have been made
and soon a legislation to amend the Hindu Succession Act will be made which will provide
for giving daughters and sons equal rights in the property. The Legislation will also
consider the marital status of the woman and irrespective of her status; the women shall
have full right to inherit the ancestral property like a son of the family. On the anvil of
the legislation making its mark as a statue, the Hindu Succession Act, 1956 may have to
be completely abolished with regard to the rights to a daughter in the Hindu Mitakshara
Coparcenary Property as to that of the sons. The objective of the amendment should be
to curb any kind of dispute with regard to the shares in the property and also in view of
the amendment to the law in some States in India. It should however be clear that during
the lifetime of the parents the properties acquired and divided either by gifts or by
virtue of a Will, the equal and determinate shares, if any, would become ineffective.
Therefore, the changes in the law and amendments should also consider this aspect and
lay a comprehensive and good law of inheritance and succession without being partial
and bias to the gender.



To answer these issues, some other States have amended the law. The Hindu
Succession [Andhra Pradesh] Amendment Act, 1985 is a classic example on achieving
this feat of including daughter as equally entitled to the share in the property as a
son. This remarkable development on the rights of a daughter equal to that of a son in
all circumstances has gone without a challenge and this has given a reason to correct
the Mitakshara system as a violation of the fundamental right of equality under the
Constitution of India. Some more States like Tamil Nadu, Maharashtra and Kerala have
also amended the law by including women as members of the coparcenary, but to the
dismay that the applicability of the amendment is confined to the State in which the
law is amended and not the whole country.

Now coming to the Muslims, the law governing Muslims and Muslim women in India
is under The Muslim Personal Law (Shariat) Application Act, 1937. The Shariat is
regarded as the Custom or Usage for the purposes of division of all properties, except
agricultural land. In the earlier times Muslims were governed by the local customs,
laws and practices where they were domiciled which ran contrary to the Shariat in
following the local customs and laws. The customary laws were highly discriminatory
and it excluded daughters and others like widow were in the bottom line in the
succession order, this practice runs contrary to the Shariat where a daughter and
widow cannot be excluded by any other heir and also have the protection from the
testamentary restrictions. The shares of the daughters and widows are lower than a
man.



Act, 1956, which bases its rule of succession on the basic principle of
propinquity, i.e., preference to heirs on the basis of proximity of relationship.
Earlier females were excluded, however this rule of exclusion of females has
been done away with.

The law of intestate succession is concerned with matters as to who are the
Heirs, what are the rules of preference among the various relations, in what
manner is the property distributed in case there is more than one heir and so
on.

INTESTATE SUCCESSION- A person who dies without making a will is known as
intestate. An heir is a person entitled to inherit property after the death of
the intestate.The Hindu Succession Act applies to the whole of India except
the State of Jammu and Kashmir.

Introduction

Succession in the Hindus is governed by the Hindu succession

The Act applies to all Hindus, Buddhists, Jainas, Sikhs and to any other person
who is not a Muslim Christian, Parsi or Jew.



SPECIAL MARRIAGE ACT
If a Hindu marries a non-Hindu under the Special Marriage Act, he shall be
severed from the undivided family. However if two persons who are Hindus get
married under the Special Marriage Act no such severance takes place.
If a Hindu marries a non-Hindu under the Special Marriage Act succession to the
property of such person whose marriage is solemnized under this Act and to the
property of the issue of such marriage shall be regulated by the provisions of the
Indian Succession Act. However if two persons who are Hindus get married under
the Special Marriage Act the above provision does not apply and they are
governed by the Hindu Succession Act.

Under the Mitakshara School, the joint family property devolves by survivorship.

When a male Hindu dies after the commencement of this Act having at the time
of his death an interest in a Mitakshara coparcenery property, his interest in the
property shall devolve by survivorship upon the surviving members of the
coparcenery and not in accordance with this Act.

However if the Mitakshara dies leaving behind a female relative or male relative
claiming through Class I, this undivided interest will not devolve by survivorship
but by succession as provided under the Act.

Joint Family Property



General rules of succession-Male

The property of the male Hindu dying intestate shall devolve in the following manner
Firstly upon all the heirs, being the relatives specified in Class I;
Secondly, if there is no heir of Class I, then upon heirs being the relatives specified in
Class II;
Thirdly if there is no heir of any of the the classes, then upon the agnates of the
deceased; (one person is said to be agnate of another if the two are related by blood or
adoption wholly through males) and;
Lastly, if there is no agnate, then upon the cognates of the deceased. (One person is said
to be a cognate of another if the two are related by blood or adoption but not wholly
through male)

CLASS Ist HEIRS
Son
Daughter
Widow
Mother
Son of a predeceased son
Daughter of predeceased son
Widow of predeceased son

Son of a predeceased daughter
Daughter of predeceased daughter
Son of predeceased so of predeceased son
Daughter of predeceased son of a
predeceased son
Widow of predeceased son of a
predeceased son



CLASS IInd HEIRS

Father

(i) Son's daughter's son, (ii) son's daughter's daughter, (iii) brother, (iv) sister

(i) Daughter's son's son, (ii) daughter's son's daughter, (iii) daughter' daughter's son, (iv)

daughter's daughter's daughter.

(i) Brother's son, (ii) sister's son, (iii) brother's daughter, (iv) sister's daughter.

Father's father; father's mother.

Father's widow; brother's widow.

Father's brother; father's sister.

Mother's father; mother's mother

Mother's brother; mother's sister

Class I heirs take simultaneously to the exclusion of all other heirs Heirs in the first

entry of Class II shall be preferred to those in the second entry; those in the

second entry shall be preferred to those in the third entry; and so on in

succession.



General Rules of Succession-Female

The property of a female Hindu dying intestate shall devolve:
firstly, upon the sons and daughters (including the children of any predeceased
son or daughter) and the husband;
secondly upon the heirs of the husband;
thirdly, upon the mother and father;
fourthly, upon the heirs of the father; and;
lastly, upon the heirs of the mother

However, if any property is inherited by a female Hindu from her father or
Mother it shall devolve in the absence of any son of daughter of the deceased
(including the children of any predeceased son or daughter) not upon the heirs
referred to above but upon the heirs of the father; and any property inherited
by a female Hindu from her Husband or from her father in law shall devolve, in
the absence of any son or daughter of the deceased (including the children of
any predeceased son or daughter) not upon their referred to above, but upon
the heirs of the husband.



The Hindu Succession(Amendment) Act., 2005

NO. 39 OF 2005 [5th September, 2005.]

An Act further to amend the Hindu Succession Act, 1956. Be it enacted by
Parliament in the Fifty-sixth Year of the Republic of India as follows:-

Short title and commencement.

1. Short title and commencement.-(1) This Act may be called the Hindu
Succession (Amendment) Act, 2005.

(2) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.

Amendment of section 4.

2. Amendment of section 4.-In section 4 of the Hindu Succession Act, 1956
(30 of 1956) (hereinafter referred to as the principal Act), sub-section (2)
shall be omitted.



Substitution of new section for section 6.

3. Substitution of new section for section 6.-For section 6 of the principal Act,
the following section shall be substituted, namely:-

'6. Devolution of interest in coparcenary property.-(1) On and from the
commencement of the Hindu Succession (Amendment) Act, 2005, in a Joint
Hindu family governed by the Mitakshara law, the daughter of a coparcener
shall,-

(a) by birth become a coparcener in her own right in the same manner as the
son;

(b) have the same rights in the coparcenary property as she would have had if
she had been a son;

(c) be subject to the same liabilities in respect of the said coparcenary
property as that of a son,



and any reference to a Hindu Mitakshara coparcener shall be deemed to include a
reference to a daughter of a coparcener:

Provided that nothing contained in this sub-section shall affect or invalidate any
disposition or alienation including any partition or testamentary disposition of
property which had taken place before the 20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by virtue of sub-section
(1) shall be held by her with the incidents of coparcenary ownership and shall be
regarded, notwithstanding anything contained in this Act, or any other law for the
time being in force, as property capable of being disposed of by her by testamentary
disposition.

(3) Where a Hindu dies after the commencement of the Hindu Succession
(Amendment) Act, 2005, his interest in the property of a Joint Hindu family governed
by the Mitakshara law, shall

devolve by testamentary or intestate succession, as the case may be, under this Act
and not by survivorship, and the coparcenary property shall be deemed to have been
divided as if a partition had taken place and,-

(a) the daughter is allotted the same share as is allotted to a son;



(b) the share of the pre-deceased son or a pre-deceased daughter, as they would
have got had they been alive at the time of partition, shall be allotted to the
surviving child of such pre-deceased son or of such pre-deceased daughter; and

(c) the share of the pre-deceased child of a pre-deceased son or of a pre-
deceased daughter, as such child would have got had he or she been alive at the
time of the partition, shall be allotted to the child of such pre-deceased child of
the pre-deceased son or a pre-deceased daughter, as the case may be.

Explanation.- For the purposes of this sub-section, the interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the property that
would have been allotted to him if a partition of the property had taken place
immediately before his death, irrespective of whether he was entitled to claim
partition or not.
(4) After the commencement of the Hindu Succession (Amendment) Act, 2005, no
court shall recognise any right to proceed against a son, grandson or great-
grandson for the recovery of any debt due from his father, grandfather or great-
grandfather solely on the ground of the pious obligation under the Hindu law, of
such son, grandson or great-grandson to discharge any such debt:



Provided that in the case of any debt contracted before the commencement of the
Hindu Succession (Amendment) Act, 2005, nothing contained in this sub-section shall
affect-

(a) the right of any creditor to proceed against the son, grandson or great-grandson, as
the case may be; or

(b) any alienation made in respect of or in satisfaction of, any such debt, and any such
right or alienation shall be enforceable under the rule of pious obligation in the same
manner and to the same extent as it would have been enforceable as if the Hindu
Succession (Amendment) Act, 2005 had not been enacted.

Explanation.-For the purposes of clause (a), the expression "son", "grandson" or "great-
grandson" shall be deemed to refer to the son, grandson or great-grandson, as the case
may be, who was born or adopted prior to the commencement of the Hindu Succession
(Amendment) Act, 2005.

(5) Nothing contained in this section shall apply to a partition, which has been effected
before the 20th day of December, 2004.

Explanation.- For the purposes of this section "partition" means any partition made by
execution of a deed of partition duly registered under the Registration Act, 1908 (16 of
1908) or partition effected by a decree of a court.'.



Omission of section 23.

4. Omission of section 23.-Section 23 of the principal Act shall be omitted.

Omission of section 24.
5. Omission of section 24.-Section 24 of the principal Act shall be omitted.

Amendment of section 30.
6. Amendment of section 30.-In section 30 of the principal Act, for the words
"disposed of by him", the words "disposed of by him or by her" shall be
substituted.

Amendment of Schedule.
7. Amendment of Schedule.-In the Schedule to the principal Act, under the sub-
heading "Class 1", after the words "widow of a pre-deceased son of a pre-
deceased son", the words "son of a pre-deceased daughter of a pre-deceased
daughter; daughter of a pre-deceased daughter of a pre-deceased daughter;
daughter of a pre-deceased son of a pre-deceased daughter; daughter of a pre-
deceased daughter of a pre-deceased son" shall be added.




